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OPINION

This case relates to the petitioner’ s convictions by a Davidson County Criminal Court jury
for two counts of aggravated rape, one count of attempted aggravated rape, one count of aggravated
sexual battery, and one count of aggravated burglary. The petitioner was sentenced as a multiple
rapist to twenty years on each aggravated rape count, ten years for the attempted aggravated rape
count, and ten yearsfor the aggravated sexual battery count, and as a Range |, standard offender to
three years for the aggravated burglary count. The trial court ordered the aggravated rape and
attempted aggravated rape sentences to run consecutively and the aggravated sexual battery and
aggravated burglary sentences to run concurrently for an effective sentence of fifty years in
confinement. The petitioner filed adirect appeal, and this court affirmed his conviction. See State
v. Patrick Thurmond, No. 01C01-9802-CR-00076, Davidson County, (Tenn. Crim. App. Oct. 5,
1999). The petitioner filed a petition for post-conviction relief which the trial court denied. The
petitioner appeal ed thedenial to thiscourt. SeePatrick Thurmondv. State, M2005-00214-CCA-R3-
PC, Davidson County (Tenn. Crim. App. Mar. 15, 2006). On March 11, 2005, the petitioner filed
a petition for habeas corpus relief alleging his judgments of conviction were void. Thetrial court
summarily dismissed the petition, stating, “[ T]he court finds that the petitioner has not presented a
cognizable claim for Habeas Corpus relief.” The petitioner filed this appeal .

Initially, we note that any relief to which a petitioner is entitled through exercise of the writ
of habeas corpusislikewise attainablethrough the appel late process. See Stateex rel. Danny Owens
V. A.C. Gilless, No. 02C01-9108-CR-00174, Shelby County, slip op. at 7-8 (Tenn. Crim. App. Oct.
21,1992). A habeas corpusor post-conviction petition may not be maintained while adirect appesal
attacking the original conviction and sentence is pending in the appellate court. Hankinsv. State,
512 SW.2d 591, 592 (Tenn. Crim. App. 1974). On direct appeal, the petitioner challenged his
consecutive sentences and could have challenged his classification asamultiple rapist at that time.
Additionally, the petitioner could haveraised al theissues regarding void sentences or convictions
in his petition for post-conviction relief, rather than filing a petition for habeas corpus relief while
his petition for post-conviction relief was still pending. See T.C.A. §40-30-103. We notethat if
this court had granted post-conviction relief and reversed the petitioner’s convictions, his petition
for habeas corpus relief would have been moot. However, because habeas corpus petitions may be
brought at anytime and because habeas corpus petitions and post-conviction petitions are
“theoretically and statutorily distinct,” we will address the issues raised by the petitioner in his
petition for habeas corpusrelief. See Archer v. State, 851 SW.2d 157, 164 (Tenn. 1993) (stating
that in accordance with article I, section 15 of the Tennessee Constitution, a petition for habeas
corpus may be brought at anytime while the petitioner isincarcerated to contest avoid judgment);
Pottsv. State, 833 S.W.2d 60, 62 (Tenn. 1992) (explaining the distinctions between habeas corpus
and post-conviction relief).

The petitioner contends that the trial court erred by summarily dismissing his petition and
that hissentencesfor theaggravated rapes, attempted aggravated rape, and aggravated sexual battery
arevoid. Heclaimsthat themultiplerapist classification does not apply to the attempted aggravated
rape or aggravated sexual battery and that the judgments are in direct contravention of Tennessee
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Code Annotated section 39-13-523. He claims the aggravated rape and attempted aggravated rape
sentences are in direct violation of Tennessee Code Annotated section 40-35-203(e) because the
indictments did not charge the defendant as a multiple rapist and the jury did not find the petitioner
wasamultiplerapist. He claimsthetrial court violated Tennessee Code Annotated section 29-21-
108(b) in failing to grant awrit of habeas corpus.

The state asserts that the petitioner was properly classified as a multiple rapist. The state
concedes aggravated sexual battery is not covered under the definition of “multiple rapist” but
asserts the error does not entitle the petitioner to habeas corpusrelief. The state assertstheillegal
judgment may be corrected by the sentencing court at anytime. The state asserts the trial court
properly applied the law in sentencing the petitioner asamultiplerapist for the aggravated rapesand
attempted aggravated rape. The state asserts a separate indictment for a second or subsequent
violation of the same offensewas not required for application of the multiplerapist statute. It asserts
the multiple rapist classification under Tennessee Code Annotated section 39-13-523(a)(2) limits
the petitioner’s parole eligibility and does not limit the power of the court to impose a particular
sentence.

Thetria court may summarily dismiss a petition for writ of habeas corpus relief when the
petitioner does not state a cognizable claim. Hickman v. State, 153 S.W.3d 16, 20 (Tenn. 2004).
A petition for the writ of habeas corpus may only be brought if the judgment isvoid or the sentence
has expired. Archer v. State, 851 SW.2d 157, 163-64 (Tenn. 1993). However, if the claimed
illegdity renders the judgment or sentence voidable, rather than void, no relief can be granted. 1d.
at 161. A sentence imposed in direct contravention of astatute isillegal and void. Stephenson v.
Carlton, 28 SW.3d 910, 911 (Tenn. 2000). A trial court may correct anillegal sentenceat any time,
even if it has become final. State v. Burkhart, 566 SW.2d 871, 873 (Tenn. 1978). The
determination of whether relief should be granted is a question of law which this court reviews de
novo. Hart v. State, 21 S.W.3d 901, 903 (Tenn. 2000).

. MULTIPLE RAPIST CLASSIFICATION

The petitioner contendsthat the trial court improperly sentenced him asamultiple rapist on
hisattempted aggravated rape and theaggravated sexua battery convictionsbecause Tennessee Code
Annotated section 39-13-523 applies only to aggravated rape or rape convictions. The petitioner
assertsthat hisjudgmentson thesetwo countsareillegal and that thetrial court erred in denying him
relief. The state concedes that aggravated sexual battery is not covered under the definition of
“multiplerapist.” The state asserts the petitioner is not entitled to habeas corpus relief because the
petitioner’ s sentence was entered pursuant to ajury trial, and the trial court can correct an illegal
judgment at any time.

Tennessee Code Annotated section 39-13-523(a)(2) states

“Multiplerapist” means a person convicted two (2) or more times of
violating the provisions of § 39-13-502 [aggravated rape] or 8 39-13-
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503 [rape], or a person convicted at least one (1) time of violating 8
39-13-502, and at least one (1) time of § 39-13-503.

Classification asamultiple rapist requires that the defendant “ serve the entire sentence imposed by
the court undiminished by any sentence reduction credits such person may be eligible for or earn.”
T.C.A. 8 39-13-523(b). The statute requires that at least one of the required offenses occur on or
after July 1,1992. SeeT.C.A. 839-13-523(e); Statev. Johnson, 970 S.W.2d 500, 505 (Tenn. Crim.
App. 1996).

The petitioner was convicted of two counts of aggravated rape, both occurring after the
enactment of the multiple rapist statute. The petitioner also has an additional prior rape conviction
asnoted in hisdirect appeal andin hisappeal for post-convictionrelief. See Thurmond v. State, dip
op. at 5; State v. Thurmond, slip op. a 15; see also Helton v. State, 530 SW.2d 781, 783 (Tenn.
Crim. App. 1975) (stating this court may take judicial notice of the petitioner’ sdirect appeal). The
petitioner qualifies asamultiple rapist, and his classification does not result in void judgments for
the two counts of aggravated rape. However, the petitioner’ s classification as a multiple rapist for
the attempted aggravated rape sentence and aggravated sexual battery arein direct contravention of
Tennessee Code Annotated section 39-13-523(a)(2).

“Normally, itisarule of statutory construction which iswell recognized by our courts, that
the mention of one subject in astatute meansthe exclusion of other subjectsthat are not mentioned.”
State v. Harkins, 811 SW.2d 79, 82 (Tenn. 1991). Tennessee Code Annotated section 39-13-523
(8)(2) expressly incorporates aggravated rape and rape only. Therefore, the classification as a
multiple rapist is inapplicable to the offenses of attempted aggravated rape or aggravated sexual
battery. Cf. Kevin Shawn Taylor v. State, No. M2001-02203-CCA-R3-PC, Warren County, slip op.
at 7 (Tenn. Crim. App. Sept. 26, 2002) (stating that attempted aggravated sexual battery was neither
covered by a statute requiring no release digibility for aggravated sexual battery nor by another
statute’ s classification of achild rapist because the statute required aconviction for rape of achild).

We concludethat thejudgmentsfor the attempted aggravated rape and the aggravated sexual
battery convictions arein direct contravention of statute and void because the petitioner could not
be classified as a multiple rapist for those offenses. We remand this case to the Johnson County
Criminal Court to vacate the petitioner’ s attempted aggravated rape and aggravated sexual battery
sentences in counts four and five of case number 95-B-1027. The tria court should transfer the
matter to the Davidson County Criminal Court, asthe convicting court, for the determination of the
petitioner’s appropriate offender classification for the attempted aggravated rape and aggravated
sexual battery convictions and for the entry of corrected judgments.

1. SEPARATE INDICTMENT FOR MULTIPLE RAPIST CLASSIFICATION
The petitioner contendsthat hissentencesfor aggravated rape and attempted aggravated rape

areindirect violation of Tennessee Code Annotated section 40-35-203(e). The petitioner assertsthe
trial court lacked authority to impose an enhanced sentence because there were no separate
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indictments charging the petitioner as a multiple rapist or a jury finding that the petitioner was a
multiplerapist. The state assertsthe multiple rapist classification under Tennessee Code Annotated
section 39-13-523(a)(2) limits the petitioner’ s parole eligibility and does not limit the power of the
court to impose a particular sentence under Tennessee Code Annotated section 40-35-203(e).

Tennessee Code Annotated section 40-35-203(e) addressesthe procedurefor thetrial court’s
imposition of a sentence. It states

If the criminal offense for which the defendant is charged carries an
enhanced punishment for a second or subsequent violation of the
same offense, the indictment in a separate count shall specify and
chargesuchfact. If thedefendant isconvicted of the offense, then the
jury must find that beyond areasonable doubt the defendant has been
previoudy convicted the requisite number of times for the same
offense. Upon such finding, the defendant shall be subject to the
authorized termsof imprisonment for the fel onies and misdemeanors
as set forthin § 40-35-111.

T.C.A.840-35-203(e). Thissectionrefersto section40-35-111, which outlinestheauthorized terms
of imprisonment and finesfor felonies and misdemeanors. The multiplerapist classification statute
addresses release eligibility of a defendant who is classified as a multiple rapist. Therefore,
Tennessee Code Annotated sections 39-13-523 and 40-35-203(e) deal with two different types of
sentence enhancements. Andre Lamont Mayfield v. State, No. M2004-01408-CCA-R3-HC,
Davidson County, slip op. at 3 (Tenn. Crim. App. July 18, 2005) (discussing the difference between
Tennessee Code Annotated sections 39-13-523 and 40-35-203(e) and stating they deal with two
types of enhancements).

Tennessee Code Annotated section 39-13-523 does not require the multiple rapist
classification for parole eligibility purposes to be included in the indictment. The classification as
amultiplerapist isautomatic and is not left to the discretion of thetrial court or the prosecutor. See
Andre L. Mayfield v. State, No. E2005-00138-CCA-R3-HC, Johnson County, slip op. at 5 (Tenn.
Crim. App. July 29, 2005) (stating themultiplerapist classification is* automatic upon adefendant’ s
second conviction for arape offense”). The petitioner’ s prior rape conviction and two aggravated
rape convictionsin this case rendered him amultiplerapist asamatter of law. We conclude that the
petitioner’ sclassification asamultiplerapist iscorrect for the two aggravated rape convictions, and
the petitioner is not entitled to relief on thisissue.

1. FAILING TO GRANT WRIT

The petitioner claimsthat thetrial court violated Tennessee Code Annotated section 29-21-
108(b) in failing to grant him habeas corpusrelief. The petitioner asserts he complied with al the
required procedures for applying for awrit of habeas corpus. The petitioner asserts the trial court



failed to uphold its duty by wrongfully refusing to issue awrit of habeas corpus. The state did not
respond to thisissue.

Section 29-21-108 presents

(@) Itistheduty of the court or judge to act upon such applications
instanter.

(b) A wrongful and willful refusal to grant the writ, when properly
applied for, is amisdemeanor in office, besides subjecting the judge
to damages at the suit of the party aggrieved.

T.C.A. 8§ 29-21-108. We do not believe subsection (b) relates to judges who conclude in their
judicial capacity that the facts or law do not warrant relief but who are determined on appeal to be
in error. In any event, we note nothing contained in this allegation would entitle the petitioner to
habeas corpus relief.

CONCLUSION

Based on the foregoing and the record as awhole, the judgment of thetrial court isaffirmed
in part and reversed in part, and the case is remanded to the trial court.

JOSEPH M. TIPTON, JUDGE



